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1.

Julia D.1 appeals the superior court’s termination of her parental

rights to her daughter Amy. Julia argues that the trial court (1) erred in finding that Amy
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is not an Indian child as defined in the Indian Child Welfare Act (ICWA),2 (2) erred in
finding that the Office of Children’s Services (OCS) had probable cause to remove Amy
from Julia’s custody shortly after the child’s birth, (3) erred in finding that Amy was a
child in need of aid, (4) erred in finding that OCS had made reasonable efforts at
reunification, and (5) violated AS 47.14.100(e)(3) by failing to place Amy with her
maternal grandparents. We find no merit to Julia’s challenges and therefore affirm the
orders of the superior court.
2.

We considered Julia’s parental rights to her son Jackson in an earlier

appeal.3 In our memorandum opinion affirming the termination of Julia’s parental rights
in that case, we reviewed her history of domestic violence, “sometimes as a victim and
other times as a perpetrator.”4 We noted her “long history of abusing substances,
including alcohol, marijuana, cocaine, prescription pain pills, methamphetamine, and
heroin,” and the fact that “by July 2011 [she] was using heroin daily.”5 We recited
OCS’s various efforts to address Julia’s problems of substance abuse and domestic
violence and Julia’s failure to participate in recommended treatment or to otherwise
comply with her case plan.6 We affirmed the trial court’s finding that OCS’s efforts to
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reunify Julia with Jackson were reasonable up to the time of the trial in February 2012
that resulted in termination of her parental rights to her son.7
3.

Amy had been born a month earlier, in January 2012. OCS removed

her from Julia’s custody shortly after birth because both mother and daughter had tested
positive for opiates. Also cited in the adjudication petition as a reason to remove Amy
from Julia’s custody was Julia’s failure to comply with the existing case plan, which
required her to complete a substance abuse assessment, participate in drug screening,
complete domestic violence education classes, and obtain appropriate, safe housing for
her children.
4.

Following Amy’s removal, OCS established a visitation schedule for

Julia, but Julia dropped out of contact after only a few visits. Julia’s OCS social worker
repeatedly attempted to locate her over the following months without success. In
April 2012, OCS petitioned to terminate Julia’s parental rights to Amy. Julia resurfaced
shortly before the termination trial in September 2012; she had been in the company of
Jack, Amy’s father, who was hiding out from law enforcement.
5.

Julia testified at the termination trial, as did Jennifer Dale, Julia’s

OCS social worker. The trial court also incorporated the record, evidence, and findings
from the termination trial regarding Jackson. In its written findings entered after trial,
the court found that Amy was a child in need of aid, that Julia had not remedied the
conduct or conditions that placed Amy in need of aid, that OCS had made reasonable
efforts to reunify Julia with Amy, and that termination of Julia’s parental rights was in
Amy’s best interests.
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6.

On appeal, Julia argues that the trial court erred when it found that

Amy is not an Indian child for purposes of ICWA. ICWA defines an “Indian child” as
“any unmarried person who is under age eighteen and is either (a) a member of an Indian
tribe or (b) is eligible for membership in an Indian tribe and is the biological child of a
member of an Indian tribe.”8 The burden of producing evidence that a child meets this
definition is on the parent.9 Julia produced documentary evidence after trial that Amy
was a direct descendent of a tribal member,10 Amy’s great-great-grandmother, and
because of that lineage was eligible for tribal membership. But ICWA requires both that
the child be eligible for tribal membership and that a parent already be a tribal member;
Julia presented no evidence of the latter. The superior court’s finding that Amy is not
an Indian child under ICWA thus was not clearly erroneous.
7.

Julia also challenges the superior court’s finding that Amy was a

child in need of aid. The superior court found by clear and convincing evidence that
Amy was a child in need of aid pursuant to AS 47.10.011(1) (abandonment), (2)
(incarceration and inadequate arrangements for care), (10) (substance abuse), and (11)
(mental health issues). A finding under only one of these subsections is sufficient to
support a finding that a child is in need of aid.11 In our earlier memorandum opinion we
detailed Julia’s problems with substance abuse and found “no error in the trial court’s
findings, by clear and convincing evidence, that Julia’s substance abuse caused Jackson
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to be a child in need of aid and that Julia did not remedy her conduct in time for Jackson
to be safely returned to her custody.”12 The trial court made similar findings in this case,
demonstrating that very little had changed since that earlier termination trial. We have
reviewed the trial court’s findings and the evidence on which they rely and see no clear
error.
8.

Julia argues that it was error for the superior court to count against

her the four months in which she failed to comply with her case plan or make contact
with Amy because she was on the run from the law with Jack; she contends that it was
Jack’s “manipulative and controlling behavior” that prevented her from maintaining
contact. But as the trial court noted, Amy “has a pattern of getting into relationships
involving domestic violence” and had been counseled previously about the importance
of avoiding such relationships because of the risks they posed to her children. She made
little progress on her case plan even outside of the time the couple was in hiding. Julia’s
decision to drop out of sight with Jack simply confirmed her inability or unwillingness
to make significant progress in these areas.
9.

Julia contends that the superior court erred in finding under the clear

and convincing evidence standard that OCS made reasonable efforts toward her
reunification with Amy. In its findings, the court noted OCS’s development of case
plans to address issues of substance abuse, parenting, and mental health; its referrals for
services, including substance abuse assessments, testing, and treatment; its offers of
visitation; and its attempted trial home visit with her older child, Jackson. Julia asserts
that OCS’s efforts were minimal after it removed Amy from her custody because it had
already decided that it was going to move to terminate her parental rights. But at the
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time of Amy’s removal OCS was already in the process of terminating Julia’s parental
rights to Jackson, and an evaluation of the reasonableness of OCS’s efforts must
encompass that recent history.13 Besides, the court properly took into account the fact
that both Julia and Jack were out of contact with OCS during a critical four-month
period, during which OCS continued to try to locate them.14 There is no clear error in
the superior court’s finding of reasonable efforts.
10.

Julia also contends that the trial court erred in finding probable cause

to believe that Amy was a child in need of aid for purposes of allowing OCS to take
temporary custody.15 But the court’s later finding in the termination proceeding that
Amy was a child in need of aid was made under the higher “clear and convincing”
standard of proof pursuant to AS 47.10.088. This later finding moots Julia’s challenge
to the finding of probable cause.16
11.

Finally, Julia contends that the trial court erred when it approved

Amy’s placement with foster parents without considering Amy’s maternal grandparents
as a placement preference under AS 47.14.100(3)(e). But this appeal is from the superior
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court’s ultimate decision to terminate Julia’s parental rights, a decision which superceded
earlier placement orders.17 Julia could have sought timely review of earlier placement
decisions when they were made, but she did not do so; the superior court’s termination
order now renders those earlier placement issues moot.18
12.

The superior court’s order terminating Julia’s parental rights to her

daughter Amy is AFFIRMED.
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