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Anisha Michael appeals the denial of her peremptory challenge of District
Court Judge Nathaniel Peters. (See Alaska Appellate Rule 216(a)(2), which gives
defendants the right to pursue an interlocutory appeal in these circumstances.)

Alaska Criminal Rule 25(d) governs a litigant’s right to peremptorily
challenge a judge in a criminal case. Under subsection (d)(2) of this rule, a peremptory
challenge must be filed “within five days after notice that the case has been assigned to
a specific judge”. In the present case, Judge Peters ruled that Michael’s peremptory
challenge was untimely — that Michael waited too long to challenge him.

On appeal, the State concedes that this ruling was wrong, and that
Michael’s challenge was timely.

As the State explains in its brief, Michael was arraigned in front of
Magistrate Judge Bruce Ward, and Michael’s case was tentatively assigned to Magistrate
Ward. But a magistrate judge is not allowed to conduct a criminal trial unless the
defendant consents, see AS 22.15.120(a)(6), and Michael never consented to have
Magistrate Judge Ward preside over her trial. So, on June 7, 2016, Magistrate Ward set
Michael’s case for a pre-trial conference in front of Judge Peters.

This pre-trial conference was scheduled to be held on June 10th. But on
June 8th, Judge Peters rescheduled Michael’s pre-trial conference for June 15th — and
he scheduled it in front of Superior Court Judge Charles W. Ray Jr.

At the June 15th pre-trial conference, Judge Ray told Michael that her case
would be called for trial on June 20th. Judge Ray further indicated that a judge would
be assigned to Michael’s case at that time.

On June 20th, Judge Ray set Michael’s trial for the following day (i.e.,
June 21st), and he assigned Judge Peters to be the trial judge. Upon hearing that Judge

Peters was assigned to her case, Michael peremptorily challenged Judge Peters.
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We agree with the State that, given this sequence of events, Michael’s
peremptory challenge of Judge Peters was timely. Michael was not on notice until June
20th that Judge Peters would be her trial judge, and Michael’s attorney immediately
challenged Judge Peters.

Accordingly, the decision of the district court is REVERSED, and

Michael’s case must be assigned to a different judge.
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