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Judge SUDDOCK.

Ashley R. Johnston and some accomplices started a fire on a municipal
baseball field in Juneau. The fire damaged a small tractor, a specialized trailer, and a
large number of buckets filled with an adhesive for an ongoing turf replacement project.
*

Sitting by assignment made pursuant to Article IV, Section 16 of the Alaska
Constitution and Administrative Rule 24(d).

Johnston was charged with third-degree criminal mischief for intentionally damaging the
trailer and the adhesive,1 and third-degree arson for intentionally damaging the small
tractor, a motor vehicle.2 She was tried separately from her co-defendants.
The jury found her guilty of criminal mischief, but it acquitted her of arson.
On appeal, she claims that these verdicts are fatally inconsistent. She argues that the
jury’s “rejection of the evidence that [she] was guilty of arson, either as a principal or as
an accomplice, necessarily conflicts with the evidence that she is guilty of criminal
mischief, either as a principal or accomplice.” We disagree.
As a preliminary matter, we note that Johnston did not raise the issue of
inconsistent verdicts in the superior court. This is fatal to her claim. As we held in
Miller v. State, a defendant must raise the issue of inconsistent verdicts before the jury
is discharged, or the issue is forfeited.3 A defendant who does not object to allegedly
inconsistent verdicts cannot establish plain error because of the powerful and obvious
tactical reasons not to object.4 As we pointed out in Miller, by withholding an objection
until the jury is discharged and the matter is beyond remedy, a defendant may gain a new
trial on any charges of which the defendant was convicted, while at the same time
precluding a new trial on any charges of which the defendant was acquitted, due to the
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guarantee against double jeopardy.5 In contrast a timely objection could result in the jury
deliberating further and returning verdicts in the State’s favor.
Moreover, we conclude that the verdicts in Johnston’s case can be
rationally reconciled.6 To convict Johnston of the criminal mischief charge, the jury was
required to find that she acted intentionally to damage any property of another. But to
convict her of the arson charge, the jury had to find that she acted with the specific intent
to damage the tractor.
The record shows that the fire started at or near the trailer or the buckets of
adhesive, but not near the tractor. The trailer was “completely burnt” and multiple
buckets of adhesive were destroyed by the fire. In contrast, the tractor suffered only heat
damage. The jury could reasonably have concluded that Johnston and her accomplices
intentionally started the fire fully aware that the trailer and the buckets of adhesive would
be damaged, but without intending to damage the more remote tractor.
Because the jury could rationally find that Johnston was guilty of acting
intentionally to damage some property but not the tractor, the verdicts are not logically
inconsistent.
The judgment of the superior court is AFFIRMED.
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